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The opinion of the court was delivered by
PAYNE, J. A. D.

An order of May 19, 2005 dism ssed on the pleadings a
proposed cl ass action conplaint against Merck & Co. Inc.,
initially filed by plaintiffs Phyllis Sinclair and Joseph Mirray?
on behalf of thenselves and others resident in New Jersey or,
alternatively, in the United States, who had taken the drug
Vi oxx in any dose for at |east six consecutive weeks at any tine

bet ween May 20, 1999 and Septenber 30, 2004. In their conplaint

(predi cated on negligence, breach of the Product Liability Act?

! I n an anmended conpl aint Robbie L. Trayl or was

substituted for Phyllis Sinclair. However, an order nodifying
the caption has not been entered.

(conti nued)
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and the Consuner Fraud Act,® breach of warranty and an al |l eged
entitlement to punitive damages) plaintiffs clainmed that as a
result of their direct and prol onged exposure to Vi oxx, they
have an enhanced risk of sustaining serious, undiagnosed and
unrecogni zed myocardial infarctions (UMs) that, in turn, would
subject themto the risk of further, significant, |long-term
cardi ovascul ar harm As a consequence, they sought as relief

t he establishnment of a court-adm nistered nmedical screening
program funded by Merck, "to provide for and/or reinburse

medi cal and di agnostic tests for each nenber of the Class to
detect [UMs] and other latent or unrecognized injuries and, if
such injuries are detected and di agnosed, to educate Plaintiffs
about avail able treatnent strategies." They also sought to
conpel a Merck-funded foll ow up epidem ol ogi cal study of fornmer
Vi oxx users as conpared to nonusers to further eval uate post-
cessation risk, as well as the retention of jurisdiction by the
court to enable it to decide whether the findings of the study
justified screening for "unrecognized or latent injuries" other
than UMs. Although plaintiffs claimed no present physical

injury, they alleged that the cost of diagnostic testing

(conti nued)
2 NJ.S. A 2A58C1 to 11.

5 NJ.S. A 56:81to -135.
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represented an ascertainable economc |loss for which they were
entitled to conpensati on.

The viability of plaintiffs' nmedical nonitoring clai mwas
the sole focus of Merck's notion to dismss and the tri al
court's opinion, and it is the sole issue on appeal. The
judge's order dismssing plaintiffs' conplaint as failing to
state a cause of action for such nonitoring was prem sed in
| arge nmeasure on the decisions by the New Jersey Suprene Court

in Mauro v. Oaens-Corning Fiberglas Corp., 225 N. J. Super. 196

(App. Div. 1988), aff'd sub. nom, Mauro v. Raymark | ndus.,

Inc., 116 N. J. 126 (1989) and Theer v. Philip Carey Co., 259

N.J. Super. 40 (App. Div. 1992), rev'd, 133 N.J. 610 (1993). 1In

a carefully reasoned opinion, the judge concl uded that
plaintiffs' "pure" products liability cause of action differed
significantly fromthose toxic tort actions in which a nedical
nmoni toring remedy had been recogni zed, and after noting that the
remedy was "not easily invoked," she declined as a matter of |aw
"to find the New Jersey Suprene Court woul d extend nedica
monitoring to the proposed class in this particular action.”
Further, the judge found the existence of a manifest injury to
be a necessary prerequisite to the relief that plaintiffs sought
under all the legal theories alleged. She thus dism ssed

plaintiffs' suit inits entirety.
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Plaintiffs have appeal ed; we reverse and remand the matter
for further proceedings. In doing so, we express no opinion as
to the ultimate viability of plaintiffs' action. However, as we
will explain, we find the dism ssal to have prematurely
termnated plaintiffs' opportunity to establish the existence of

a legally cognizable claim

| .
A difficulty in this case arises fromthe relative paucity
of New Jersey precedent, which consists in published form of

three principal cases: Ayers v. Twp. of Jackson, 202 N.J.

Super. 106 (App. Div. 1985), aff'd in part and rev'd in part,

106 N.J. 557 (1987), Mauro, and Theer. As the notion judge

recogni zed, the present case little resenbles any of these
t hr ee.

Ayers was an environnmental, toxic tort, nuisance action
instituted pursuant to the Tort Cains Act by three hundred
residents against a public entity, Jackson Township, alleging
damages arising fromcontam nation of |local wells by toxic
pollutants | eaching into the aquifer froma township landfill.
The case was tried, and substantial danage awards were entered
for enotional distress occasioned by plaintiffs' realization
that they had ingested contam nated water for a period of up to

six years, for deterioration of plaintiffs' quality of life
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during the twenty nonths that they were deprived of running
water, and for the future cost of annual nedical surveillance
that plaintiffs' expert found necessary as the result of
plaintiffs' increased susceptibility to cancer and ot her

di seases. A pre-trial order of summary judgnment di sm ssing
clainms for damages as the result of an unquantified enhanced

ri sk of disease was affirned on appeal on the ground that such a
novel claimwas not cogni zabl e under the Tort C ains Act.

Ayers, supra, 106 N. J. at 598-99.

On appeal, we had set aside the jury's award for nedica
surveil |l ance expenses, determning that it was "inpossible to
say that defendant has so significantly increased the
'reasonabl e probability' that any of the plaintiffs wll devel op
cancer so as to justify inposing upon defendant the financial
burden of lifetinme nmedical surveillance for early clinical signs

of cancer." 202 N.J. Super. at 122 (citation omtted). However,

the Suprenme Court reversed our determ nation as "unduly
inped[ing] the ability of courts to recognize that nedical
science may necessarily and properly intervene where there is a
significant but unquantified risk of serious disease." 106 N. J.
at 600. In doing so, the Court discussed the difficulty of
provi ng causati on upon eventual manifestation of disease in such

envi ronnent al exposure cases as the result of the long | atency

6 A-5661-04T5



period prior to manifestation of injury and the existence of

ot her

i nterveni ng exposures. 106 N.J. at 585-87.

The Court then held in | anguage that we find significant to

our deci sion here:

such

the cost of nedical surveillance is a
conpensabl e item of danages where the proofs
denonstrate, through reliable expert

testi nony predicated upon the significance
and extent of exposure to chemcals, the
toxicity of the chem cals, the seriousness
of the diseases for which individuals are at
risk, the relative increase in the chance of
onset of disease in those exposed, and the
val ue of early diagnosis, that such
surveillance to nonitor the effect of
exposure to toxic chemcals is reasonable
and necessary.

[Id. at 606.]
The Court found that recognition of the availability of

relief, when warranted, advanced the public interest in

early detection and treatnent of disease, served to deter

pol luters by exposing themto liability when proof of the causal

connection between their tortious conduct and plaintiffs

exposure to toxic chem cals was nost readily avail able, reduced

the overall cost for treatnent to be borne by the responsible

parti

es, and served to equitably allocate a reasonabl e and

necessary nedi cal expense. |d. at 603-05.

The Court's decision in Mauro, supra, 116 N.J. 126,

represented an extension of Ayers fromthe context of an

envir

onnmental tort action against a public entity instituted
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pursuant to the Tort Clains Act to that of a product liability
action instituted against nultiple private manufacturers of
asbest os-cont ai ni ng products. There, plaintiff, enployed by
Ancora State Hospital as an installer of plunbing, water and
steam lines, and all egi ng exposure to asbestos covering and
asbestos cenent, brought suit claimng damages for bodily
injury, enhanced risk of cancer, enotional distress, and nedi cal
monitoring. Prior to suit, New Jersey Departnent of Health
testing had revealed injuries to plaintiff, consisting of

bil ateral thickening of both chest walls and calcification of
t he di aphragm However, the results of plaintiff's physical
exam nation and lung function test were "normal." 1d. at 129.
Foll owi ng dism ssal of plaintiff's enhanced risk claimat the
conclusion of his case, plaintiff received an undifferentiated
jury award of $7,500% on his remaining clains.

Plaintiff appealed to us, arguing that the Court's hol ding
in Ayers declining to recognize a claimfor damages prem sed
upon an unquantified, enhanced risk of cancer was restricted to
cases against public entities; a claimthat we rejected. 225

N.J. Super. at 201-03. Plaintiff argued further that the

rejection by Ayers of an unquantified enhanced risk clai mwas

“* W held that the trial judge had inproperly failed to
use a special verdict form 225 N. J. Super. at 211-12 n. 3.
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not controlling because, unlike plaintiff Mauro, the plaintiffs
in Ayers were not suffering froma present disease. W rejected
that claimas well, finding that it was the indefinite nature of
the claimand the difficulties inherent in its adjudication,
rather than the absence of present disease or injury, that
formed the basis of the Court's decision. 1d. at 204.

Moreover, we noted that although plaintiff Mauro suffered froma
present disease, his enhanced-risk-of-cancer clai mwas based on
a separate and distinct disease process, the occurrence of which

was specul ative. 1d. at 205 (citing Devlin v. Johns-Manville

Corp., 202 N.J. Super. 556, 568 (Law Div. 1985)).

Def endants cross-appealed fromthe award of damages for
enotional distress, claimng that plaintiff could recover only
upon proof of substantial bodily injury or sickness resulting
fromthe distress. W found such proof unnecessary when the
plaintiff denonstrated that he presently suffered from pleura
thickening attributable to defendants' tortious conduct. 1d. at
210-11. The claimfor damages arising from nedical nonitoring,
arguably subsuned within the jury's verdict, was not the subject
of appeal, but for a claimby defendants that the trial judge
erred when he failed to instruct that any such award nust be
reduced to present value (a claimthat we rejected as not

nmeeting the plain error standard), id. at 211, and a claimthat

plaintiff was not entitled to recover nedical surveillance
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expenses as a matter of public policy (a claimthat we declined
to address pursuant to R 2:11-3(e)(1)(E)). 1d. at 212.

Qur decision was affirnmed on further appeal to the Suprene
Court. 116 N.J. at 145. |In its decision, the focus of the
Court was principally on plaintiff's appeal fromthe di sm ssal
of his enhanced risk claim id. at 132-36, 137-45, and to a
| esser extent on defendants' appeal fromthe recognition of his
cause of action for enotional distress. 1d. at 137. During the
course of its opinion, the Court noted that, in Ayers, it had
upheld the right of plaintiffs with unquantified enhanced ri sks
of disease as the result of exposure to toxic chemcals to
recover nedical surveillance expenses. |d. at 136-37. It
additionally affirmed that, in an asbestos-exposure context,
"[e] xposure to toxic chem cals nmay sustain a claimfor nedical
surveill ance damages under the criteria set forth in Ayers."

Id. at 138 (citing Ayers, supra, 106 N.J. at 606). The Court

t hus extended the renedy of nmedical nonitoring to a product
l[Tability clai mwhere exposure was confirnmed and neither
causation nor the prospect of ultinmate recovery of danmages,
shoul d conpensabl e di sease becone nanifest, posed the sane
difficulties foreseen in connection with the environnental
pollution clains in Ayers. In asbestos litigation, common-|aw

remedi es abound, and damage recovery is denonstrably common.
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Nonet hel ess, the Mauro Court's extension of a nedical

monitoring remedy to plaintiffs directly exposed to asbestos
does not appear to have directly addressed an i ssue on appeal in
that case, but nerely to have bolstered the Court's affirmance
of the dism ssal of plaintiff's enhanced risk claim since, at

t he concl usion of the opinion, the Court observed that:

Recognition of present clainms for nedical
surveillance and enotional distress
realistically addresses significant aspects
of the present injuries sustained by toxic-
tort plaintiffs, and serves as an added
deterrent to polluters and others
responsi bl e for the wongful use of toxic
chem cals. In our view, these devel opnents
in New Jersey | aw affecting toxic-tort
plaintiffs argue persuasively agai nst

nmodi fication of the reasonabl e-probability
standard in such cases. W therefore wll
not disturb the trial court's refusal to
submt to the jury plaintiff's damage claim
based on his enhanced risk of cancer.

[1d. at 145.]

Theer, supra, 133 N.J. 611, is the third New Jersey Suprenme

Court decision that is relevant to the present appeal. The
Court framed the issue of significance there as foll ows:

"whet her, in the asbestos context, a plaintiff, in the absence
of any mani fest asbestos-related condition, can recover as
conpensatory damages the cost of future nedical surveillance to
monitor his or her health necessitated by the indirect exposure
to asbestos" occasioned by the plaintiff wife's washing the

al | egedly asbestos-1aden clothing of her husband, an asbestos
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wor ker whose wongful death was also a subject of the suit. Id.
at 614- 15.

At trial, evidence was offered that the wife, a long-term
one pack- per-day snoker, had undergone surgery in 1970 for
repair to a mtral heart valve, had been treated in 1981 for
pneunoni a of the right lung, and had undergone further surgery
to renove a rounded atelectasis (an area of collapsed | ung
tissue) fromher right lung. Her experts testified that
exposure to asbestos on her husband' s cl othing had caused the
wife's lung mass and i ncreased her risk of devel oping |ung
cancer. Medical surveillance was recommended. Defendant's
experts were of the opinion that the nass was the result of
pl eural thickening fromthe pneunonia. 1d. at 615-16. In
response to special interrogatories, the jury found that the
w fe did not have an asbestos-related injury. As a result, the
court did not permt the jury to reach the wife's nedica
surveillance claim 1d. at 616. On appeal, we determ ned that,
in light of Ayers, the trial court had incorrectly held that the
wi fe had to prove that she had contracted an asbestos-rel ated
injury in order to recover damages for nedical surveillance, and
we remanded the matter for a determ nation of the nmedica

surveillance claim 259 N.J. Super. at 49-50.

The Supreme Court disagreed, and reversed. |In doing so, it

acknow edged that, in Ayers, it had "specifically recognized
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plaintiffs' right to recover the cost of periodic nedical
exam nations 'notw thstanding the fact that the extent of
plaintiffs' inpaired health [was] unquantified.'"™ 133 N. J. at

626 (quoting Ayers, supra, 106 N.J. at 606). It also recognized

that in Mauro it had concluded that a worker who experienced

pl eural thickening attributable to exposure to asbestos coul d,
if he net the standards set forth in Ayers, recover the cost of
medi cal surveillance necessitated by the increased risk of
cancer, noting that "'[e] xposure to toxic chem cals nmay sustain
a claimfor nedical surveillance damages under the criteria set

forth in Ayers.'" Ibid. (quoting Mauro, supra, 116 N J. at

138). As to Mauro hinself, the Theer Court observed that he
"had been directly and extensively exposed to asbestos. As a
consequence, he suffered a condition that was directly caused by
asbestos, and the risk to his health from cancer was
distinctively attributable to the exposure to asbestos." |bid.

Medi cal surveill ance damages were thus recogni zed in Mauro as

avai l abl e.

However, the Theer Court then stated that nedical

surveil |l ance damages constituted a

speci al conpensatory renedy designed to
address the unique harmentailed in an
increased risk of future injury arising from
the exposure to toxic chemcals. It is not
easily invoked. The renedy in Ayers was
fashioned to help a class of person who had
been victim zed by a public entity. The
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feasibility of developing a fund to provide
l[imted conpensation was a rel evant

consi deration. Because persons may often be
exposed to toxic chemcals in a product-
l[tability context, we recognize the
soundness of Mauro, which, in a limted
context, extends the Ayers cause of action
to plaintiffs who have suffered increased
ri sk of cancer when directly exposed to a
defective or hazardous product Iike

asbest os, when they have already suffered a
mani fest injury or condition caused by that
exposure, and whose risk of cancer is
attributable to the exposure.

[Id. at 627.]

Because Ms. Theer was only indirectly exposed to asbestos,
the Court found that it was "inpossible to approxinate or to
quantify the extent to which she may have encountered the
substance." |bid. She "did not suffer fromany injury or
condition clearly related to asbestos exposure."” 1bid.

Further, the Court observed that she was a heavy snoker.

"Thus,"” it concluded, "there may be nmultiple factors that
contribute to any future injuries that she nmay have.

Plaintiff's indirect and hence | ess tangi bl e exposure to
asbest os, when coupled with her chronic snoking, nake it
difficult to determne if there is a direct correlation between
the asbestos exposure and future nmedical costs." |1d. at 627-28.
On this basis, the Court determ ned that nedical surveillance

damages "are not available for plaintiffs [such as Theer] who

have not experienced direct and hence di screte exposure to a
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t oxi ¢ substance and who have not suffered an injury or condition
resulting fromthat exposure and whose risk of cancer cannot be
limted and related specifically and tangibly to that exposure.™
ld. at 628.

To what extent Theer nodifies Ayers is a significant issue

in the present appeal. 1In her opinion explaining the basis for
her dism ssal of plaintiffs' clains, the notion judge observed:

It is inportant to note that if only
the Ayers test were to be applied here, the
[ def endant ' s] notion woul d have to be
deni ed. Accepting the pleadings as true,
every element of the Ayers test would be
satisfied and thus the clai mwould be
appropriate. In determ ning that nedical
monitoring is not available in this
particul ar case, the court is ruling that
Ayers, as clarified by Theer, was not neant
to extend to all products liability actions
and should be limted rather than expanded.

Al t hough evi dence may prove the judge to be correct that a
medi cal nonitoring remedy should not be recogni zed in connection
w th Vioxx exposure, we do not read Theer as dictating that
result without analysis of the scientific and other evidence
relevant to plaintiffs' clains.
.

On appeal fromthe dismssal of plaintiffs' conplaint in
the present matter, the parties focus nmuch of their argunent on
the significance of the fact that neither of the nanmed

plaintiffs has alleged a presently cognizable injury.

15 A-5661-04T5



Plaintiffs claimthat the absence of physical manifestations of
their exposure to Vioxx is immterial, since that exposure by
ingestion is otherwise fully docunented through prescription and
ot her nedical records. Merck clains that the absence is fatal

to plaintiffs' clains, not only because Mauro and Theer demand

t hat evidence, but al so because it is required as a condition to
suit under the Product Liability Act. N J.S A 2A 58C 2.
It is uncontestable that evidence of "an injury or

condition," Theer, supra, 133 N.J. at 628, resulting fromthe

exposure to the toxin at issue, is required in an action by a
plaintiff, exposed to other confounding toxins, who is seeking
medi cal surveillance damages as the result of secondary exposure
to the toxin at issue. However, despite the |anguage of Theer,
it is far less clear to us that the Suprenme Court would
necessarily require such evidence in a direct exposure case
when, as here, the existence of exposure, dose and duration can
be determ ned ot herw se.

In analyzing this issue, we find certain facts to be

significant. W note that the "injury" to plaintiff in Mauro

consi sted of pleural thickening that did not affect his physical
condition or lung function. W note further that the $7,500
awarded to Mauro was not all ocated between his three causes of
action. For that reason, any conclusion by us that the physical

"injury" suffered by Roger Mauro was deened by the jury to be
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conpensabl e woul d constitute sheer specul ation.® Moreover, we
note our conclusion in Mauro that “"[while plaintiff here
suffers froma present disease, his enhanced risk of cancer
claim. . . is based on a 'separate and distinct disease

process.'" Mauro, supra, 225 N.J. Super. at 205 (quoting

Devlin, supra, 202 N.J. Super. at 568. Thus, it is not clear

what the significance of Mauro's pleural thickening was to the
jury's undifferentiated award of conpensation in his case or to

the Theer Court's discussion of the necessity of a manifested

injury or condition for recovery by plaintiff there on her claim
of secondary exposure.

Plaintiffs have argued that the fact of injury to Mauro was
significant only to the Court's analysis of his clains for
enotional distress and to its conclusion that "although we need
not and do not reach the question whether exposure to toxic
chem cals wi thout physical injury would sustain a claimfor
enoti onal -di stress damages based on a reasonable fear of future
di sease, such a damage claimis clearly cogni zabl e where, as
here, plaintiff's exposure to asbestos has resulted i n physical

injury." Muro, supra, 116 N.J. at 137. Support for

plaintiffs' view can be derived fromthe fact of the Court's

° However, the trial court instructed that the jury could

award damages to Mauro for enotional distress only if it found
that he had sustained an asbestos-related injury. 116 N J. at
131.
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brief nmention of the medical nonitoring issue, which was Iimted
to arecitation of the Court's holding in Ayers on that issue.

Maur o, supra, 116 N. J. at 136-37 (quoting Ayers, supra, 106 N.J.

at 606) and 138. |ndeed, as we have previously observed, it
does not appear that an issue relating to conpensation for

medi cal nonitoring was rai sed before the Mauro Court.

It is certainly possible that Mauro's pl eural thickening

6 of asbestos

was viewed by the Theer Court only as a "marker"
exposure, providing assurance to it of a reasonably close
associ ation between exposure to the toxin and the enhanced ri sk
of contracting an asbestos-rel ated type of cancer or other
disease. It is noteworthy in this connection that the Theer
Court did not describe Mauro as "injured,"” but instead stated
that as a consequence of his direct and extensive exposure to

asbestos, Mauro suffered "a condition" that was "directly caused

by asbestos,"” and then concluded fromthat fact that "the risk

6 In a number of cases, it has been observed that the

associ ation between pleural thickening and asbestos exposure is
sufficient to render the condition a nmarker for exposure. See,
e.g., Gnmino v. Raymark Indus., Inc., 151 F.3d 297, 303 n.12 (5'"
Gr. 1998); Rogers v. Raymark Indus., Inc., 922 F.2d 1426, 1428
(9'" Gir. 1991) (pleural plaques); Herber v. Johns-Manville
Corp., 785 F.2d 79, 88-89 (3d Gr. 1986); In re Hawaii Fed.
Asbest os Cases, 734 F. Supp. 1563, 1566 (D. Hawaii 1990);
Waterman S.S. Corp. v. Aguiar, 200 B.R 770, 772 (Bankr.

S.D.N. Y. 1996); Austin v. Abney MIlls, 824 So. 2d 1137, 1161 (La
2002); Verbryke v. Omens-Corning Fiberglas Corp., 616 N E. 2d
1162, 1163 (Chio App. 1992); Mbil Gl Corp. v. Bailey, 187
S.W3d 265, 266 (Tex. App. 2006). Courts differ as to whether
such conditions are conpensabl e.
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to his health fromcancer was distinctively attributable to the
exposure to asbestos.” 133 N.J. at 626. |If the Court viewed
Mauro's pleural thickening as a marker for asbestos exposure,
then it is reasonable to assunme that other evidence
denonstrating exposure can be substituted for the "injury or

condition" (id. at 627) evidenced in Mauro. The Court's

rati onal e for denying conpensation to Theer's secondarily-
exposed wife for nedical nonitoring expense turned on the
absence of a clear causal relationship between any prospective
injury and her alleged asbestos exposure and on the exi stence of
confoundi ng causal agents of future disease. I|d. at 627-28. As
the Court observed: "If a plaintiff is exposed to a product in
an indirect manner, and, further, has not suffered from any
injury or condition relating to that exposure, it becones
increasingly difficult for courts and juries to determ ne the
direct correlation between the indirect exposure and any future
risk of injury." Id. at 627. |f a causal relationship can be
est abl i shed by neans ot her than physical evidence of exposure,
it appears that the Court's concerns woul d be net.

We recogni ze as well that asbestos may be rel atively
unusual , in that exposure to the toxin has been scientifically
associated wth pleural changes that are identifiable upon x-ray
prior to the mani festation of any otherw se denonstrable injury.

We do not know at this stage of the litigation whether the UMs
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at issue here are, simlarly, markers of Vioxx exposure. |If
that is the case, then it can be argued, in |ight of Mauro, that
plaintiffs' nmedical nonitoring claimis premature, and that it
must await the manifestation of the marker.

On the other hand, it is equally possible that UM s cannot
be classified as anal ogous to the pleural plaques that are
i ndi cative of asbestos exposure, and that physical evidence of
Vi oxx exposure is sinply nondetectable by reasonably avail abl e
and affordable scientific means. W assune such a circunstance
exists in connection with a nyriad of toxic substances, and
therefore hesitate to adopt a bright-line test that woul d nmake
the availability of nedical nonitoring dependent on the
exi stence of a manifested disease or condition, alone. "[A]t
what stage in the evolution of a toxic injury should tort |aw
intercede by requiring the responsible party to pay damages, "

Ayers, supra, 106 N.J. at 579; Mauro, supra, 116 N.J. at 132, is

a public policy issue that can be resolved only by consideration
of multiple factors.

Qur viewis bolstered by the fact that the plaintiffs in
Ayers did not assert clains for present illnesses that they
posited were caused by their exposure to toxins in their well

water, 106 N.J. at 577, 587, and their case was deened a "pre-
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synpt onf' one. ’ Id. at 604. The legal differences between the
environnmental tort actions asserted in that case are
insufficiently distinguishable fromthe product liability clains
asserted in Mauro to provide a foundation for the argunent that
the exi stence of an illness or condition, alone, should dictate
the viability of a nedical nonitoring cause of action when
presented in a product liability context. Further, we do not
accept the argunent that actions arising fromexposure to
asbestos, as "environnental tort actions" exenpt fromthe

Product Liability Act, N.J.S.A 2A:58C-6 (see R pa v. Onens-

Corni ng Fi berglass Corp., 282 N.J. Super. 373, 399 (App. Dv.)

certif. denied, 142 N.J. 518 (1995); Stevenson v. Keene Corp.

254 N.J. Super. 310, 312 (App. Div. 1992), aff'd, 131 N.J. 393

(1993)), are closely akin to plaintiffs' actions in Ayers, and
that the Court intended that conpensation for nedical nonitoring
be limted to such actions. The Court's unqualified
categorization in Theer of plaintiff's asbestos exposure claim
as a product liability action, 133 N.J. at 627, and its manifest
difference fromthe pollution clains of the Ayers plaintiffs
refute this overly fornulaic position. Nor do we find that

"toxic chem cal s" can be neaningfully distinguished as a matter

! There was, however, expert testinony suggesting

subcel lular injury had occurred. 1d. at 589 and n. 8.
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of law fromother injurious products, including allegedly
harnful drugs. Further, although cancer may be a nore likely
result of exposure to the substances at issue in Ayers and the
asbestos at issue in Mauro, whereas cardiac injury may be the
nore |ikely consequence of ingestion of Vioxx, wthout nedical
evidence to explain the significance of that difference, we are
unwi I ling to find it dispositive.

I n her opinion, the notion judge declined to expand Ayers
recognition of a cause of action for nedical nonitoring to
Vioxx, noting that in Ayers, the remedy was justified by the
difficulty of establishing causation and the |ikelihood that
ot her conpensation would not be forthcomng. Additionally, the
judge noted that "the need to deter polluters and provide relief
to victins who have no legislative renedy isn't present here.”
Al t hough those factors were discussed in Ayers, the Court did
not limt its consideration to them W decline to do so, as
well. Moreover, the relative insignificance of those factors in
Maur o suggests that they do not constitute the touchstone of the
Court's deci sions.

The Court observed in Ayers that the availability of
conpensation for nmedical nonitoring expense was dependent upon
the significance and extent of plaintiffs' exposure to the
toxins, their toxicity, the seriousness of the diseases for

whi ch the exposed plaintiffs were at risk, the |level of
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i ncreased risk presented, and the value of early diagnosis. 106
N.J. at 606. W are unwilling to sacrifice a consideration of
these additional factors to a bright-line test. The Court
surely did not intend that ease of application supplant a
measured consideration of the nerits of a particular claimin
light of relevant facts, science and policy.

Because the trial court had all the facts before it, the
court in Ayers was able to balance the factors that we have
listed and to determine that nedical surveillance at the expense
of Jackson Townshi p was both reasonabl e and necessary. A trial
had occurred that included testinony by nedical and ot her

scientific experts, as was al so the case in both Mauro and

Theer. The Suprene Court in Ayers specifically made its

deci sion on the conpensability of nedical nonitoring expenses
dependent on the existence of "reliable expert testinony" that
addressed the factors the Court had identified as relevant. 106

N.J. at 606; see al so Theer, supra, 133 N.J. at 626. Here, we

are faced with bare pl eadings, and having rejected the bright-
line basis for decision advocated by Merck, we |ack a factual
foundation for making a determnation as to what, if any, relief
i s reasonabl e and necessary in the circunstances, bearing in

m nd that the renedy sought be plaintiffs cannot be "easily

i nvoked." Theer, supra, 133 N.J. at 627.
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We thus decline to affirmthe trial court at this stage and
remand the matter for discovery and an evidentiary hearing that
can supply a foundation for a determnation, as a matter of |aw,
as to the availability of conpensation for nedical surveillance.
A sufficient evidential foundation nmust be devel oped so that the
factors deened significant in Ayers, together with other factors
specifically relevant to plaintiffs' clains, can be reasonably
eval uat ed. ®

We are cogni zant of the Product Liability Act's requirenent
of "harm"™ which is defined in relevant part as "personal
physical illness, injury or death.” N.J.S A 2A:58C- 1. That
requi renent, alone, may prove fatal to plaintiffs' clains
founded upon the Act.® Nonetheless, plaintiffs' pleadings,

whi ch we nust view indulgently, Smth v. SBC Coormt'ns Inc., 178

N.J. 265, 282 (2004); Printing Mart-Morristown v. Sharp

El ectronics Corp., 116 N.J. 739, 746 (1989), do not allege the

non- exi stence of injury, but instead allege that the two nanmed

8  The Theer Court's requirement that the course of nedical
nmoni tori ng nmust be "independent of any other that the plaintiff
woul d ot herwi se have to undergo," 133 N.J. at 627, is arguably
such a factor.

o In contrast, the Consuner Fraud Act permts recovery

only of econom c danmages, N. J.S. A 56:8-19; Gennari v. Wi chert
Co. Realtors, 148 N. J. 582, 612-13 (1997). A claimfor nedical
nmoni tori ng has been characterized as a claimfor such damage.
Ayers, supra, 106 N.J. at 591. We do not presently express an
opinion as to the viability of plaintiffs' consuner fraud

cl ai ns.
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plaintiffs have not filed clainms for personal injury from
exposure to Vioxx and have not had a diagnostic EKG since
commencing to take the drug. Plaintiffs thus nust be accorded
an opportunity to denonstrate "harnt cogni zabl e under the
Product Liability Act before the portions of their suit prem sed
on that Act can be dism ssed as legally insufficient.

Reversed and remanded. W do not retain jurisdiction.
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