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Plainliff, Civ. 4935 (LA2)

V. : MEMORANLUM & ORLER

KAR? & KALAMOTOUSAKIS, LLP,

Defendantdt.

Plaintift Sykil Xalish filed this class actlon Lawsuit on
Jure 28, 233¢, alleqging that Defendant law firm Zarp &
Kaleamotovsakis, LLP, wviclated Ss 8C07{(10) and 20%{a) (3) of the
Fzlr Debt Collecticn Zractices hot (“FDCPARY), Pub.l. 95-109,

) S
L =

1652e(3),

A

4]

Sept. 20, 1977, 91 3tat. §74, codifiecd at 15 U,

169%2g, by sending a form letter that incorrectly infcrmed her
that she could only dispute a doeblt cwed o NDefendant In writing.
On March 28, 2007, Plainliff’'s counsel moved 1o certiliy the

-~

ass conprisea of “he approximately 700 .ndividioals who

]
'_,
ot}

received DeZendant’s allegedly 1i_egal form letter.
Precisely, Plaintitif cefines the class to ke Yall person whom

Lefendant’s recerds reflocct rooiacd in the Uniifca 9[4#9& and who
ware sent a ool lectlion Tetter {(a) bearing the celcndant’s

lef terhead in substantially the sare [orm as the “etrter zenl to
the plaintiftf on or apout Acril 24, 2006, (b)) “he collection
letter was sent To a consumer geeking pavment of & CoOnsumer

{conzinuved on next page)
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Defendant coricedes liaepility on the underiying FDCPA claim
and a.sc conceces all issues relating to class certification,
save Lwo: adequacy of class couansel, and superiority.2 3ecausc
trnere are few facts ‘n tnls casc and none 1s digputed, they are

sct fortn below woth my discuss_cn of Jefendant’s arguments.

ty

Finding those arguments wanting, Plaintiff’s motlicn to certify

tre class 15 GRANTELD.

1. Rdequacy of Class Counsel

Defendant’s first onjection to class certificaticn Is that
counsel for Plainuiff, Mr., Aoom Fishbelrn, 1s ungualified to
serve as class counsel. Sce Jefendant’s Memorandum of Law in

Opoos_tilicn —o 2laintifi’s Motion for Class Certification (“Deifls
=3

L]
L]
-1

Mem.”) at 6-11 (Jurne 2, 2

(continuted from previous page)

deb:; and (£} the collection _etter was nov roeturned by the
postal serv.coe as wndolivered, (d) and that tne letter contained
viclations of 15 U.3.C., £% 1692=(3) and 1692g.” Class Action

e

omplaint 9 1.17 {(June 28, 2036).

0f course, Lhe party sceking certification bears the burden of
proving each element of Rule 23. See Ancrnem Prod.cts, Inc. v.
Windser, 521 U.8. 591, 614 (199%7}; In re Initia. Puplic Cifering
Securitiez Lizigation, 471 F.2a 24, 41 (Z2d Ciz. 2006). BHearing
no obljecticon fzom Defendant, [ fing that Plaintiff mas met her
burder with respect to eazih undizpuzea clement of Rule 23 (a) —-
~umeresily, comnonality, typicalizy ana reprcsentat_.vencss of
Lne named plaintiff -- and each undisvutes element of Rule
22 (b} (3) —-- narely, trat cemron questions of _aw or Zact
predominane.

]
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Rule 23(a) (4) requirecs that the class representative

evaluaring that reculrement zoutincly examincd both the adecuacy
cf the named plaintiff and the adeccuacy of class counscel. See 5
Moore’s Federal Practice 5 23.25]3] {(Ma-zhew DRender 3rd ed.).

In the Second Circulit, clazs counsel was considered adeqguate if
she was “gqualified, experienced ang genevally azle” to conducs

the lil_gaticn. Sce o rc Drexel Burnham Lardert Grous, Inc.,

9eC F.2d 285, 2931 (2d Cir. 1992); see alsc Eiscn v. Tar ‘s.e &

a
w
(9]
R}
o
T
4
o
1
)
0,
5
'
Ln
o
s
~
[
(R
(@
—
<

1%68), wvacated on ctrex

I'he 2003 Armendmonts to Rule Z2 changed tnis framewcork
somewhat, s2ifting the court’s examinavicn of the adcouacy or
couansel o coincide with its new duty Lo appoint c2lass counsco.

under Rule 23{(g). See Nekle v. 93 Univ. Piace Cecrp., 224 ['.R.D.

330, 369 n.74 (S.D.N.Y. 2004).  The Advisory Commictec
nonetheless cbhserved now Rule 23(g) was only lntended to bulld
tpon judiclal expericnce in eva.iating ccursel, “rather tnan
introducle] an entircly new clemenl inte the class certiZicaticn
"

See Pea. R. Civ. P, 23 Advisory Comrittee’s Notes to

Lhe 2203 Arendrents. Trnus, while therc may be confusion akous

" e

T Rale 23 (g applies “unless a statute provides olherwise, Jets:
FLCPA coes not oroviae oTtherwlse; guite bthe contrary, 1f
specich 11y cont CHPldEeQ clags action lawsuits. Zoe FDCPA, 15
U.5.C, & leb2g<(a) (2) (3).
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which part of Rule 23 reguires an exaniration of the adequacy of

cownsel, compare Cordes & Co. Fin. Servs., Inc. v. A.G. Edwards

& 5cns, Inc., 502 F.3d 21, 29 (2d Cir. 2007), and Romano v. SLS

Resicentialr Inc., 2337 Wl 3145076 *9 n.S (S.D.N.Y. Cco. 10,

2007y {assessing adeogquacy of class counsel undey Rule 23(a) (41,

witn Tnn re J.P. Morgan Chase Cash Balace Litigation, 242 F.E.D.

CLUOLSS .

]

2¢5, 2/6 (3.D.N.Y. 23137} {assessing adeguiacy of class
under Rule Z23(z)), it is ¢lear Lrnat the court’s analysis remains
largely the same.’

[ is egually clear that, under sucn an ena.ysis,
Defendant’s argument must fail. Defecndant mistakenly conflates
“oua_ifiea” with VYesuccessful” and thereupon undertakes a
dervailed descripticr ¢of some of Mr. FPishbhein’s .osses in court.
Saffice 1t to say by way of cilarificstion that, under
Detfendant’s understanding of Lne term, few criminal defense

attorneys irn the City of New York woula ce “gualified” Lo

Jrder Rule 23{(g), the cour' must consider: (a) the work
coursel has done in iden_ifying or investigating potential
claims in the acticon, (k) counsel’s experience in handling class
actions, other complex litigation, and claims of the type
asserted in the acrticn, (g counsel’s knowledge of the
applicable law, and (d) the rescurces counsc! will commiz <o

representing Tthe ciass. Cne o ceurl may conszider anv other maTtter
partinent te ceunsel’s ability te fairly and adecouately

iz <
represent the interests of the class.
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practice criminal defense.,” Just as surely as that 1s not the

case, sc too is 1t irrelevant for present purposes what wins

(}
C}
=
-
'_l
i
i
T

losses Mr. Fishrein has bkeen fortunate enough to a
during his cxtensive career litigating FDCEL cases. Tnstead

Rule Z3 requires only that class counsel nave experience 1in

r

tre

parTicular Lype of taw at _ssuve or that she have demonstrated

her competence 1o otner ways, such as thrcuch the quality of

| -

sikbmissicns to tho court. See, 2.9., Schwab v. Philip Morris

ey

UShL, 449 F,Supp.2d 9%2, 2206 (E.D.N.Y. 2006) (Weinstein, J.).

s more

Javing revicwed the affidavi.s regarding Mr. Flshbein
~har ten years of cxperlence pringing FCCPA suits and having
examined his papers supmitied to this Court, I fina tnat he

4

adequately rcepresent the interests of the ¢lass memoers.

IZ. Supericrity

oy

Havirg ¢ eared the Rule 23(a) nurdles, a putlative clas

must also satisfy the criteria set forth in one of the threo

the varties agree is the only appropriate approacnh 1n this

lawsuit, requires that (i) questiocrs of law and fact common

W1, .

15 of Rule 23{(b}. In particc.ar, Rule 23{(g) (3), which

Lo

the class predominate over issucs that are unigue to individial

hltrnough some of the harsh language cited by Ucfendant refers

to “potentially frivelcous” suivs, That avvellation does noo
apwly herc, car-icularly in light of Defendant’s ccncession
liabhilizy.

T

ot
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Tion 1s suaperior Lo

)
r

class rembers, and that (1ii) the “class a
otmer available methods for the Zair and e%iciert adi.dicatlion
of the controversy.” Factors relevant to the superiority of a

claass action ino_wde:

(3 trme intercst  of  the members of The olass  in
indiviguaelly contrelling c“he prosecution or defense of
separate acticns; (Bl The exzZent and nature of any
lltlgatlon Jencerning tre CONLIGVersy a_ready

C‘mﬂEHCDd oy or against memocrs of the ciass; (Z) the

legirability or undes’rabl_ ity of concenlrating the

llt;gat;on ¢f the claims . the particular forum; and
(C) the difZiculties likely to bke enco.ntered in the
management of a class action,
Foed. R, Civ. Fo 23(2) (3.
ZJefendant attacxks the superiority of class cercification in
this casc on the ground that any reccvery class mrembers
eventually wi_. receive will bhe less than cacn could have

received if he or she brought a c¢laim inaividuoally. See Def’s

4. This 13 beocause Lhe DCPA cars total damages

b
[
|
[

Mem. al
avallable o a class at tne lesser of $300,000 or one pcrcent of
the debt collec.or’s net worth, while individuals may recelve

acttal ana other damsges not o excceced a total $100C. See FLOPA,

1o {ay {2) (BY., Fixing Lefcondant’s net worth at

2K

—
1
[
e
[ O]
[P
\E’J

aopreximately $175,000, +the parties agree that recovery for thc
¢lass will likely ze no more than %1750, and individnal recovery
will be no mwere than $2.5C. See Reply Memorandum in kurther

Supcort of Zlaintitt’s Mot_cn for Class Ceztification (“P1'7s
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1t

ZUre

Defendant’s “de minimus recovery” arqumenz, see DJef’s Mem.
att 13, 1s unpersutasive Ior reasons expicered by olner distric

CoATTE

T -
AT T O

[
o
—

Fio.

L o
Servs.,

(]
LaJ

Triee., 1

F.E.D. 3032 (D.Conn. 2004 ; Macarz v
T.R.L. £6 {(I.Conn. 2CCCYy." Those CZourts

notwithstanding the pessikilicy of

hicher individual recoverics,

litigating as a class zetalns supstantial value beccause 1t
encourages the prosecullcon of claims en masse thal would not be
lnaividually. See Fetrollito 221 TW.R.D. az 314 n.%;

prosecuteds

Macarz, 1%3 F.E.D.

In the FLDCPA contex.,

while the

potential for higher indivicual recoveries exlsts, rea’_’zing

" Defendant cites several district court decisicns from outside

:his Circult that employ the “de minirus recovery” argument to
ery class certifica:.ion. Sce Jones v. C3% Group, Inc., 215

F.R.D. 538, 269-70 (D.Minn. 2ddj) Sgnmore v. CheckRite Recover,

ervs., Inc., 206 F.R.D. 257,
cnfeld Attorney Network, ¢JCL WL 798824,

200\); see also SGranisher v, Crheck

zaforcerent

2001); Lyles v.
“6-7 (N.D.Miss. May

f -
20 TLR.D. 392, 394 (W.D.Mich 2032)

de minimus recovery uncermined superiority

(decertiZyving class be

Tnited, ch.,
Lse

£ T
— Ao

The one dCClS'

Defendant cites from this Circuit, Leysc v. Corporate Collection
Servs., lnc., 2006 w1, 2708451, =9 ~.5 (3.D.N.Y. Scpt. 28, 2006),
CAnMon podr muoh wolgho. In that case, theo Court denied class

certification pecause the class was ot
it then procecded to ophserve, 1in a
recovery would have barred certificat
n.b5. Such i1s nardly the ringing ender
it to oo,

alsc

-1

suflicliently
tootnole,

semrent

NureroLs;
minir:s

how de

loen. Sec jd. at *9
Leferdant portrays
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that potential reguires assuming Lnat eacn putative class merber

1s “awarc of nor rights, willlng to sabject hersel?f to all the

vraens of sulng and able to find an attorney willing o take

338, 344 {7th

Ly
Fo
(Y]
o]

ner case.” Mace v. Van Ru Crediz Corpm., 10

Cir. 1997y, I'hose transaction costs are nost insuvbsTtantial and

i

Lave prormpted other courts 21n this Clrcult to conciude vthatl
lzigating as a class is superior —o litigatirg individuzal FICEBA

claima. Sce, e.g., Wepner v. Goodman, ¢ F.Sups.2d 1483, 170

(E.D.N.Y, 1998) (finding class acticn superior in part bccause
small darage awards order TDCZR likely ailscourages individual

lawsuits); D’Alaurc v. GC Services 1td. Partnership, 168 F.R.D.

4571, 459 (R.D.W.Y. 15%6) (class action supericr hecause small
awards not likely o encourege individual suits).

The samo is true here. This 1z not a situatrion where
claimants, waiting aft the courthouse door to assert their FDCPA
rights, wi' . be denied justice by class cert_fication. The
caforturate rea’ity of this s iiaticn is That mosi oI
Defendant’s approximately 700 7DC2A violaticns would procabkly go
annoticed absent this lawsuisn., Of course, that 1s the very
reason Defencent now cpposes class cerbtilicazicn: not out oI

any “teigned concern” for olalmants, sce Macarz, 133 F.R.D. at

55, but beczuse i@ will allow Defendant effectively to avoild
liakility Zor its conceded violallcons of federal law. 7Tnis s

prociscly the kind of situation that class action litigation was
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meant to address.  Thus, while clalmants could potentially
recover moro as Individuals, T conclude tnhat on balance

additiconal consideratlons make class certificaticon superilor 'n

Moreover, zhould any class menper disagres witrh me, he or
she 1s free to litigete his or her own clair individoally. For

classes certiZied under Rule Z3({b) {(3), Rule 23{(c) reqgiircs that

3]

the court glve class memoers notice of the action and “exclude

e

rom the class any member who roguests exclusion” auring the

by

Limefrares sl by the court. 3ee Foed., R, Ciwv. F. Z3{c) (?)(B).

Thus, renbers of tnis class wno timely notify the Court of tneir

decision to lililgate thelr claim indivicually will be Tree to do

50 Wnile he Court appreciatcs Defencant’s aitruism, 12
appears ¢lass membezrs will have amole oppportunity Lo decide for

“hemselves what 18 1n theilr own pest interest.

CONCLUSTION

For the reasons set forth avpove, Plaintiff’s metion for

bty

class certification is grantex. The c¢lass shall consist of all
indivicuals to whom Defencant mailed an offencing letter bto an
address in the Unitcd States that was nobt returrned oy the United

ervice. Having Zaken into accoont tho

oo

S_ates Fostal

sCcT forth in Rule 23(g) and feound Mr. Fishbein cualified to

W
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represcent tne class, he 1s hereby appoeinted to serve as class

counscl.
Counse: shall confer and inform the Court by le-ter no
later than dNovember 30, 2007 how theoy propose to proceed.

SO ORDERED:
DALITFD: Novemser 12, 2007
York, MNew York

T .
oW

LORETTA A. PRESKA, ©.9.




