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UNI TED STATES DI STRI CT COURT
SQUTHERN DI STRICT OF CH O
WESTERN DI VI SI ON

Hazel Griffith, : Case No. 1:04- CV-238
Plaintiff, :
VS.

Javi tch, Block & Rat hbone,
LLP, et al,

Def endant s.

ORDER

Before the Court is Plaintiff’'s notion to prohibit
i ndi vidual settlenment (Doc. 72), to which Defendants have
responded. (Doc. 73) Also before the Court is Defendants’
nmotion to dismss or for summary judgnment (Doc. 52), which the
Court took under advisenent pending additional devel opnents in
Plaintiff’'s reopened Chapter 7 bankruptcy proceeding.

The Court grants Defendants’ notion to dismss M.
Giffith s clainms, although the clains of the putative class are
di sm ssed without prejudice. The Court denies Plaintiff’s notion
to prohibit settlement, but will order notice to the putative
cl ass.

BACKGROUND

Plaintiff filed this action under the Fair Debt Collection

Practices Act, 15 U S.C 8816923(1) and 1692f, after Defendants
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filed a bank account garni shnment action against Plaintiff under
applicable Onio aw. Defendants are attorneys who filed the

gar ni shment action on behalf of their client, Geat Seneca

Fi nanci al Corporation, Plaintiff’'s creditor. Plaintiff alleges
that the attorney’s affidavit, required by Ghio law to institute
garni shment and executed by a nenber of the Defendant law firm
included a m srepresentation that violates the FDCPA.

Approxi mately two nonths after Plaintiff filed this action,
she and her husband filed a voluntary Chapter 7 bankruptcy
petition in the Bankruptcy Court for the Southern District of
Ohio (No. 1:04-bk-14363). This case was stayed during that
proceeding. Plaintiff’s disclosure of her assets and liabilities
listed a contingent claimdescribed as “Class action | awsuit
agai nst Great Seneca Financial Corp.” This class action, brought
agai nst Geat Seneca’s law firm was not separately |isted.
Plaintiff and her husband were di scharged by the bankruptcy court
on Cctober 30, 2004 after the trustee’s no-asset determ nation,
and this case was reopened on Novenber 23, 2004.

This matter was stayed for a second tinme on March 29, 2005,
at the joint request of the parties, pending a decision fromthe

Sixth Circuit Court of Appeals in Todd v. Weltman, Winberg &

Reis, 434 F.3d 432 (6'" Gir. 2006). That decision was published
on January 13, 2006, and a petition for rehearing en banc was
denied on April 24, 2006. Todd rejected several defenses to an
FDCPA suit that are raised by Defendants here on essentially

identical factual allegations, and affirnmed the district court’s
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denial of a notion to dism ss that action. This case was thus
returned to active status on June 6, 2006.

A short time |ater, on June 29, 2006, Defendants filed a
nmotion to dismss or for summary judgnment. The notion asserted
for the first time that Plaintiff failed to properly list this
FDCPA cl ai m on her bankruptcy petition, and therefore she |acked
standing to proceed. Plaintiff opposed this notion, noting that
Plaintiff had disclosed a “class action claini on her petition,
and stating that the bankruptcy trustee would formally abandon
the claimso that Plaintiff could proceed. However, an August 8,
2006 letter fromthe trustee to Plaintiff’s counsel stated that
t he Trustee woul d not abandon the claim in the best interest of
t he bankruptcy estate.

The Court’s August 18 Order (Doc. 62) ordered Plaintiff to
show cause as to why the conplaint should not be di sm ssed
because Plaintiff |acked standing. Defendants’ notion to dismss
or for summary judgnent was taken under advi senment pendi ng
further devel opnents in the bankruptcy court. The trustee then
filed a formal notion to reopen the bankruptcy case, and an
application to enploy Plaintiff’s counsel (Stephen Felson) as his
attorney to prosecute this case on behalf of the bankruptcy
est at e. In addition, while the notion to dism ss was being
bri efed, Defendants settled with plaintiff Naom Johnson, whose
separate |lawsuit (Case No. 1:04-cv-731) had been consoli dated
with this case in February 2005.

Then on Cctober 16, Plaintiff filed a copy of a letter from
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Def endants’ attorney to the bankruptcy trustee, enclosing a Rule
68 O fer of Judgnent in the anmount of $2,000. This letter was
not copied or sent to Plaintiff or her counsel. The letter
stated that the statutory maxi num on damages to an i ndi vi dua
under the FDCPA is $1,000, but the offer was double that ($2,000)
to cover the trustee’'s costs and filing fees. The letter pointed
out that a settlenment would avoid paying any contingent fees to
M. Felson, and noted that a bankruptcy trustee cannot prosecute
a class action on behalf of non-debtors. Finally, Defendants
stated that the FDCPA' s damages cap for class actions would
translate in this case to a maxi mum cl ass recovery of $20,000 to
$30, 000 di vi ded anpbng a cl ass of approxi mately 20, 000
i ndividuals. (Doc. 68, Exhibit O

The trustee imredi ately forwarded the letter and Rule 68
offer to M. Felson, indicating he was inclined to accept the
of fer on behalf of the bankruptcy estate. (Doc. 68, Exhibit D)
M. Fel son objected to the trustee’s proposal, stating that there
was “consi derabl e doubt about whether Ms. Giffith's claimis
yours to settle, since we think she sufficiently listed it in her
bankruptcy papers.” He also objected because Fed. Rule G v.
Proc. 23(e) gives the district court authority over a settlenent
by an individual plaintiff in a class action, and asserted that
t he proposed settl enent woul d j eopardi ze the absent cl ass
menbers’ rights. (Doc. 68, Exhibit E)

Despite M. Felson’s objection, the trustee negotiated with

Def endants and reached a settl enent of $4, 000, which the
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Bankruptcy Court formally approved on Novenber 27, 2006. (Dkt.
#1: 04- bk- 14363, Doc. 24) The trustee also was granted | eave to
wi t hdraw his application to enploy M. Fel son.

Plaintiff then filed her notion seeking an order prohibiting
the trustee fromsettling the claimabsent “supervision” from

this Court. (Doc. 70) The notion cites Doe v. Lexington-Fayette

Urban County Governnent, 47 F.3d 755 (6'" Gir. 2005), for the

proposition that the district court has w de authority over al
el ements of a class action, despite the fact that a class has not
been certified in this mtter. Plaintiff urged the Court to
exercise its power under Rule 23(e) and order notice to the class
informng themof the settlenment, to avoid prejudice to the
put ati ve cl ass nenbers.

Def endants responded (Doc. 72), pointing out Plaintiff’'s
i nconsi stent positions - first asking the trustee to abandon Ms.
Giffith' s claimso that she could prosecute it, and then when
the trustee refused to do so, seeking to be appointed to
represent the trustee. Defendants also deny there are any class
menbers to protect, because no class certification notion has
ever been filed, and no class has been certified.

ANALYSI S

There now appears to be little if any doubt that the trustee
of Plaintiff’s bankruptcy estate succeeded to all of Plaintiff’s
interest in this claim Regardl ess of whether or not Plaintiff’s
initial failure to accurately disclose this claimwas

i nadvertent, the trustee’'s declaration unequivocally stated he
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was not aware of this claimuntil August 2006. (Doc. 72, Exhibit
2, Kuhn Declaration) Wen the trustee discovered the claimhe
refused to abandon it, and reopened the bankruptcy case to deal
with it. The trustee has the right and duty to nanage the estate
for the benefit of Plaintiff’s creditors, and this Court will not
interfere in the trustee’s decision to settle the claim

It is also clear that, except in unusual circunstances that
do not exist here, a Chapter 7 trustee is not an adequate
representative for a class of non-debtors, even if the class

i ncl udes the debtor. Def endants cite Dechert v. Cadle Co., 333

F.3d 801 (7'" Cir. 2003), which vacated a district court’s class
certification order appointing a Chapter 7 trustee as the class
representative in an FDCPA action. There, the Seventh Circuit
noted the inherent conflicts in a trustee’s duty as trustee -
primarily maximzing recovery for the estate’s creditors - and
the duty of a class representative to maxim ze recovery for the
class. This Court agrees with that analysis. Moreover, the
trustee in this case has expressed no interest or desire in being
appointed as a class representative; rather, he has perforned his
duty to the estate in reaching a settlenment he deens equitable.
The only remaining question, as Plaintiff’s Reply Menorandum
(Doc. 74) inplicitly concedes, is whether notice to the putative
cl ass shoul d be given of the dismssal of Plaintiff’s claim
Case law is legion on the question of whether Rule 23(e) requires
such notice to an as-yet uncertified class. The pre-2003 version

of that Rule did not expressly require such notice, which
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resulted in differing opinions on the question. For exanple, in

Doe v. Lexington-Fayette Urban County Govt., 407 F.3d at 761-764,

the Sixth Circuit reversed the district court and required notice
to the putative class of a settlenent and dism ssal, even though
class certification had previously been denied. The Crcuit
explicitly referenced the pre-2003 | anguage of Rule 23(e)
requiring notice to “the class” with no differentiati on between
certified and putative classes. The 2003 anmendnent changed the
text of Rule 23(e)(1) to require notice only to a certified

cl ass.

However, even under the current version of the Rule, the
Court has a duty to the putative class nenbers, and nmust exam ne
whet her prejudice could result fromthe dism ssal of this claim
The Court notes that this case has been pending for over two
years, but nuch of the time it has been stayed. The delay in
filing a certification notion is not solely attributable to
Plaintiff. Putative class nmenbers, perhaps 20,000 individuals
according to Defendants’ letter to the trustee, may find their
valid clains tine-barred absent notice to them See, e.g.,

Culver v. City of MIwaukee, 277 F.3d 908, 915 (7'" Gir. 2002),

where the Seventh Circuit affirnmed the district court’s
decertification and dism ssal of a class action, but required
notice to the putative class nenbers unless the risk of prejudice
was “nil.” Despite the fact that Plaintiff has had anple tinme in
which to seek the addition or substitution of a new class

representative and has not done so, the Court cannot find that
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the risk of prejudice here is “nil” such that notice is not
required.

The Court al so notes many cases di scussing the interplay
between Rule 68 offers of judgnent to individual class
plaintiffs, and the requirenents of Rule 23. Several courts have
expressed concern that defendants should not be able to “short-
circuit” class actions by “paying off” the naned plaintiffs and
nmooting their clains before any class certification notion is

filed. See, e.g., Wiss v. Regal Collections, 385 F.3d 337, 342-

344 (3% Cir. 2004). Wiile the Court does not suggest that
Def endants have acted inproperly in settling the clains brought
agai nst them Defendants did reach individual settlenments with
both of the individual plaintiffs prior to any cl ass
certification notion being filed. Under all of the circunstances
of this case, the Court concludes that issuing notice is the nost
fair and equitable resolution.
CONCLUSI ON

For all of the foregoing reasons, the Court grants
Def endants’ notion to dismss or for summary judgnent (Doc. 52).
The clains of Plaintiff Giffith are dism ssed with prejudice,
and the clains of the putative class nenbers are di sm ssed
wi thout prejudice. Plaintiff’s notion to prohibit individual
settlenent (Doc. 70) is denied, except to the extent that the
Court orders notice of the dism ssal of this action be provided
to menbers of the putative class who can be identified.

Plaintiff shall file a proposed notice with this Court no | ater
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t han January 29, 2007. Defendant shall file any response or

comments to the proposed notice no |later than February 12, 2007.
SO ORDERED.

DATED: January 16, 2007 s/Sandra S. Beckw th

Sandra S. Beckw th, Chief Judge
United States District Court




