
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

G.M. SIGN, INC., )
)

Plaintiff, )
) No.   05 C 6591

v. )
) Judge Robert W. Gettleman

GLOBAL SHOP SOLUTIONS, INC., )
)

Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiff G.M. Sign, Inc., filed the instant class action complaint against defendant,

Global Shop Solutions, in the Circuit Court of Lake County, Illinois.  The three count complaint

alleges:  Count I - violation of the Telephone Consumer Protection Act (“TCPA”), 47 U.S.C. §

227; Count II - conversion; and Count III - violation of Illinois Consumer Fraud and Deceptive

Business Practices Act, 815 ILCS 505/2.  Eighty days after receiving notice of the suit,

defendant removed the case to this court pursuant to 28 U.S.C. §§ 1441 and 1446, claiming both

diversity and federal question jurisdiction under 28 U.S.C. §§ 1332(d), 1331 and the Class

Action Fairness Act of 2005.  Plaintiff has moved to remand the case because defendant’s

removal is untimely.   For the reasons set forth below, plaintiff's motion is granted.

BACKGROUND

Plaintiff’s claim arises out of a single incident, in which defendant faxed 3,900

unsolicited advertisements to various Illinois residents.  The TCPA  provides that “[a] person or

entity may, if otherwise permitted by the laws or rules of court of a State, bring in an appropriate

court of that State” a private action for faxing unsolicited faxes.  The statute further provides that

victims may recover $500 per violation, and that the court may treble the damages for willful
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violations.  47 U.S.C. § 227.  At the time that plaintiff filed the instant case, six U.S. Courts of

Appeal1 and several district courts2, including this court, had held that § 227 vests exclusive

jurisdiction in state courts for private actions under the TCPA.

In particular, one week after defendant was served with notice of this suit, a similar case

under the TCPA alleging both diversity and federal question jurisdiction was remanded from the

Northern District of Illinois to state court, also holding that the TCPA conferred exclusive

decision on the state courts.  Brill v. Countrywide Home Loans, Inc., 2005 WL 2230193 (N.D.

Ill.).  Defendant claims that in light of that decision, and the decisions from neighboring circuits,

the established law in this district was that federal courts had no jurisdiction over private TCPA

claims.  Therefore, defendant asserts that removal at that time would have been in bad faith and

risked the imposition of sanctions.

As plaintiff’s case proceeded in state court, and the time in which the defendant could

properly have removed lapsed, the Seventh Circuit reversed Brill, holding that both federal

question jurisdiction and diversity jurisdiction exist in federal court for private TCPA claims.  Brill

v. Countrywide Home Loans, Inc., 427 F.3d 446, 451 (7th Cir. 2005). Defendant argues  that the
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Brill appellate decision changed the law in this circuit and, therefore, provided a basis for removal

under the “order or other paper” exception of 28 U.S.C. § 1446(b). 

DISCUSSION

Generally, a defendant may remove a case from state court to a federal district court if the

action is one that may have originally been brought by the plaintiff in federal court and if the

notice of  removal is filed within thirty days “after the date on which the defendant first becomes a

party to the action.”  28 U.S.C. § 1441.  In the instant case, the potential barrier to bringing the suit

in federal court is subject matter jurisdiction.  Federal courts, as courts of limited jurisdiction, have

subject matter jurisdiction only over cases designated under the Constitution, subject to limitations

imposed by  Congress.    U.S. Const. Art. III § 2; 28 U.S.C. §§ 1331-69.  In addition to these

limitations on jurisdiction, Congress has designated some state law causes of action, such as

workmen’s compensation claims, “nonremovable.”   See e.g., 28 U.S.C. § 1445.  

The principle question in the instant case, and in similar TCPA claims, is whether Congress

has exercised its right to exclude federal jurisdiction over private claims under this act.  Defendant

argues that prior to the Seventh Circuit’s decision in Brill, the general consensus was that

Congress had excluded federal jurisdiction, and therefore  removal would have been in bad faith,

against authority, and  risked the imposition of sanctions.   Therefore, defendant did not remove

when it was first served with the lawsuit, but did so on November 21, 2005, 32 days after the

October 20, 2005 decision in Brill.3  It argues that removal is timely under the “order or other

paper” exception of § 1446, which provides:
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If the case stated by the initial pleading is not removable, a notice of removal may
be filed within thirty days after the receipt by the defendant, through service or
otherwise, of a copy of an amended pleading, motion, order or other paper from
which it may first be ascertained that the case is one which is or has become
removable . . . .”  28 U.S.C. § 1446(b)

 If the action was originally removable, defendant’s present removal is untimely.  Both

parties agree in this case that all the requirements for diversity jurisdiction have been met, and

existed at the time of the initial pleading.  Because the TCPA is a federal statute, ordinarily TCPA

claims would “arise under” the laws of the United States.  

In the instant case, the “order or other paper” exception does not apply, because defendant

could have removed the action originally.  Jurisdiction over TCPA claims in federal court was not

expressly prohibited by either the TCPA or Title 28 of the United States Code.  Some of the

language in the TCPA, and in the act’s legislative history, had led courts in this and other

jurisdictions to question Congress’s intent regarding federal jurisdiction.   However, that does not

lead to an inevitable conclusion that seeking removal in the instant case would have been improper

before the Seventh Circuit had ruled on the matter.

When the instant suit was initiated, there was no binding precedent contrary to removal.4

Whether federal courts could hear TCPA claims in a diversity suit remained an open question. 

Defendant bases its argument that the federal courts lacked jurisdiction over TCPA claims on the

precise wording of certain decisions of other circuit courts of appeal that held there is “exclusive”

jurisdiction for the state courts in private TCPA claims.  These cases all considered the question of

whether the TCPA claims necessarily “arise under” the laws of the United States as required for
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jurisdiction under § 1331.  The Fourth Circuit, for example, by examining the portion of the TCPA

that stated that state courts “may” hear claims under the TCPA, reasoned that Congress’ specific

reference to state court, when such reference is unnecessary to a court of general jurisdiction,

coupled with the absence of any reference to federal courts, courts of limited jurisdiction, was

significant and warranted a limitation on federal jurisdiction.    Int’l Sci., 106 F.3d at 1151. The

Second Circuit, after reaching the same conclusion in Foxhall, determined that a subsequent case

alleging diversity jurisdiction could be heard in federal court.  Gottlieb v. Carnival Corp., 436 F.3d

335, 340 (2nd Cir. 2006).  The court noted its earlier decision, stating that the “discussion of

‘exclusive jurisdiction’ in Foxhall must be read in context.”   Id. at 337.   Defendant has not

distinguished this case from Brill, where the defendants timely sought removal and were not

sanctioned.  Defendants, like the defendants in Brill, could have attempted to remove, and then

challenged the result on appeal.

Because this case was removable as stated in the pleadings, this court need not decide

whether the Seventh Circuit’s decision in Brill was an “order or other paper.”  However, this court

would be inclined to follow the majority of cases interpreting the statute, which hold that the

“order or other paper” must be generated in the same suit.5 

Defendant also argues that this case should be removed based on equitable considerations.  

This court does not agree that the circumstances in the present case warrant such removal.
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 CONCLUSION

For the foregoing reasons, plaintiff’s motion to remand is granted.

ENTER: May 9, 2006

____________________________________
Robert W. Gettleman
United States District Judge
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